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The world has been drastically

altered since the last time we prepared

our friendly newsletter. The novel

coronavirus has upended the way we

live and do business. Things have been

changing on a nearly daily basis as a

result of this crisis and, inevitably, by

the time you read this, they will have

changed again, hopefully for the better.

All of these changes have led to

confusion and that makes everyone

anxious. We hope to reach out to our

readers, address the recent changes

and provide information on the issues

that relate to our practice to help you

better navigate this crisis. We also want

to assure everyone that throughout all

of this, we remain here for you. 

We Are Available

Berwitz & DiTata LLP, like everyone

else, has changed the way we connect

with our clients and potential clients. Our

staff are all still working but we are

working remotely, from our homes, and

we speak with clients on the telephone

and through emails rather than face-to-

face. We are also video-conferencing with

current and potential clients and have

changed our procedures for the execution

of documents to ensure the safety of both

clients and staff.

Please be aware that documents

prepared by our office, and executed

under our supervision, are always

available. Rapid changes to health can

happen, whether because of a global

pandemic or during the normal course of

life. When an emergency occurs, people do

not always remember to grab their health

care proxies. They can’t always say where

to find their power of attorney or other

important documents. We can help. We

have access, even during this health

crisis, to securely stored, important

documents and can send them directly to

health institutions or to our clients upon

their request.

Estate Planning

Spring Cleaning

Spring is the time of year when we

customarily remind our clients and

friends to think about their estate plans

and we encourage them to take the steps

to ensure that their estate planning

documents truly reflect their current

wishes and needs. This is just as relevant

today as it has ever been. While we are

stuck at home, we may have the time to

dust off our documents, especially if they

were prepared years ago, and make sure

that they still reflect our wishes. Are the

people that we appointed as agents or

fiduciaries still the best people for the job?

Do they still live in the same place? Have

our relationships changed? Perhaps our

children have now grown to adulthood
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and are ready to assume the roles we gave

to others. Are the beneficiaries still the

people we care most about? Are they

capable of handling the assets they

inherit? Do you want to protect a

beneficiary’s inheritance from potential

creditors? Or from a divorcing spouse?

Are any beneficiaries likely to receive

governmental benefits? Will their

inheritance interfere with those benefits?

Have you appointed guardians for your

minor children and are those guardians

still the best people to serve? Have

changes in the law impacted your estate

plan? We are here to help you answer

these questions and to recommend

changes that might augment your existing

plan.

If you have never executed estate

planning documents, now is the time to

do so. Think about what you want.

Consider who might be your best advocate

to make decisions for you if you are

unable to communicate with doctors and

health care professionals. Who will best

carry out your wishes? Who do you trust

to handle your financial affairs if, during

your life, you become incapacitated? Who

will manage your affairs after you pass

away and ensure that your beneficiaries

receive whatever it is that you intended

them to receive? We can help you work

through these questions and devise a plan

that meets your needs. Executing a valid,

enforceable and comprehensive power of

attorney, empowering the person you

trust to act on your behalf with regard to

your financial matters during your lifetime

and, perhaps, transfer assets to render

you eligible for Medicaid and other

benefits is particularly important during

times like these. Equally as important is

the execution of a valid and enforceable

health care proxy.

Remote Notarization
and Witnessing

Among the flurry of changes that

occurred in the past weeks, was the

issuance of Executive Orders which

permit, temporarily, notaries and

witnesses to carry out their functions

remotely through audio visual technology.

While there may be some circumstances

in which remote witnessing is essential,

at Berwitz & DiTata LLP, we encourage

you to let us help you determine whether

this extraordinary process is necessary or

whether, with appropriate precautions, it

might be advisable to execute documents

in person while maintaining a safe

distance. Strict adherence to the

requirements set forth in the temporary

Orders is compulsory and consideration

must be given to whether, when the

documents that were executed in

accordance with this unusual authority,

are questioned, they will be able to

withstand challenge. Larry Berwitz, one of

our two founding partners, spoke on these

issues in a special presentation recorded

for the Nassau County Bar Association in

which he discussed the multitude of

considerations these limited, emergency

measures raise for other practitioners and

professionals. He also recommended

various options for safe execution of

documents at a distance while still

assuring their reliability.

Time to Revisit Trusts

If you are reviewing your estate plan, it

may be time to consider whether a Trust is

right for you. A Trust can be implemented,

or later amended, without the need for

witnesses or the formalities involved in the

execution of a Last Will and Testament.

Both a Last Will and Testament and a

Trust are vehicles for the distribution of

your assets after you pass away. Either

strategy permits you to identify your

beneficiaries and control who will be

responsible for gathering your assets,

paying your final expenses and debts and

then distributing what remains to those

whom you love. But there are several

distinguishing factors. While a Will does

not become effective until after you pass

away, a Trust can afford control of your

assets during your lifetime and will enable

someone you have chosen to manage your

financial affairs if you lose the ability to do

so. A Trust also remains private while

Wills must be publicly filed. A Trust can

also assist with estate tax planning or

Medicaid planning. 

One of the most important differences

between a Will and a Trust is that a Trust,

if properly funded, avoids probate. It

eliminates the need for any Court

involvement in your estate. As discussed

elsewhere in this issue, even before the

coronavirus, Courts were experiencing

delays. The additional delays caused by

the closure of our Courts during this time

will add weeks or even months to the

administration of estates, now and in the

future.

Changing IRA Distributions
and Loans

We previously reported about the

drastic changes the SECURE Act, which

became effective in January 2020, will

have on retirement accounts and estate

plans. The coronavirus has also impacted

retirement accounts. The “Coronavirus
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Aid, Relief, and Economic Security Act”

(CARES Act), which was signed into law

on March 27, 2020, among other

important provisions, postpones required

minimum distributions until 2021. For

those who are currently struggling with a

shortage of available cash, the CARES Act

affords those with retirement accounts

extended payback provisions if they opt to

take a loan from their retirement account.

Anyone considering taking advantage of

these options should carefully review

them with their financial advisors or

schedule an appointment to discuss them

with someone from our office. 

Litigation and
Administration

Status of Our Courts

In March the Surrogate’s and Supreme

Courts closed for all matters except those

determined to be “essential,” meaning of

the most urgent nature. As the Courts

slowly re-open and expand to hear

additional matters, we have been staying

on top of all changes, including how to

classify matters as essential for filing. As

co-chair of the Surrogate’s Court

Committee of the Nassau County Bar

Association, Larry Berwitz has been

working with the judges and staff to help

inform other practitioners and develop

systems for moving matters forward

without sacrificing the safety of the Court

staff and the litigants. Even before this

crisis, the Courts were under-staffed and

experiencing delays. The pandemic and

the resulting closures have exasperated

the problems faced by the Court system.

The full impact is not yet known, but we

anticipate that, once business resumes,

the interruption in the Court’s processing

of matters will add months to the

administration of estates, even when

everyone gets along. 

Elder Law

Changes in New York
Medicaid Benefits

While New York has been grappling

with the coronavirus and is focused on

this crisis, our legislature passed a new

budget. As might be expected, because

New York is facing huge deficits, major

cuts were put into effect. Unfortunately,

one of the programs which was drastically

affected and is now facing major changes

is Medicaid. Beginning on October 1,

2020, applicants for community based

services (home care) will have a “look-

back” period in much the same way that

institutional Medicaid applicants do.

Applicants for home care, those who

require aides to assist them at home in the

performance of activities of daily living, or

those who need assistance in paying the

cost of assisted living, will have to provide

30 months of financial data to support

their applications and, if transfers were

made during that period, a penalty will be

imposed during which the applicant will

have to pay for the cost of care while

awaiting eligibility. Medicaid has also

implemented changes in the process by

which applicants are physically assessed.

These are only some of the major changes

in the way New Yorkers will receive

Medicaid benefits. These budgetary cuts

will have a drastic impact on the way in

which applications are prepared and

processed, but we can help you navigate

this new system. Most importantly, there

is still time to submit applications under

the old rules. Please contact our office if

you or someone you know is currently

paying privately for aides, requires

assistance or supervision at home or

expects to be seeking nursing home

placement. Time is of the essence.

Medicaid applications must be promptly

submitted.

Facility Prisoners

Perhaps the most tragic outcome of

coronavirus is that our loved ones are

becoming “facility prisoners” because they

are unable to receive visitors and, in some

circumstances, are confined to their

rooms to prevent the spread of the virus

within the facility. Being cut off from family

can be disorienting and depressing. And if

one is also confined to one’s room, without

companionship or activities, the situation

becomes even more dire. Now, more than

ever, technology provides a means for

staying connected. We have recommended

that our clients print family photos and

mail them to their loved ones, regularly.

Arrange for a delivery of a special treat -

and enclose with it a photo or a drawing.

Call the facility and ask to arrange a video

conversation with family members

through FaceTime, Duo, Skype, Zoom or

any other application that will allow for

visual as well as auditory contact. While

the use of new technology can be

daunting, to the extent they are able,

facilities are assisting residents in setting

up calls and family conferences. We

encourage anyone with a loved one in

a facility to inquire about the possibility

of scheduling a video conversation.

There are also a number of resources

through libraries, internet tutorials and

“technology tutors,” private companies

that assist seniors in learning new

technology.  It is important to try to find

new ways to stay connected. 
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Stay Informed and Updated
The changes are constant and keeping up with them can be challenging. Our office is available to answer your

questions and address your concerns. In order to help you stay up-to-date and provide fast resources to our clients,
colleagues, friends and family, we regularly update our blogs, website and Facebook page. For the most update
information and resources, please regularly visit:

WEBSITE: www.berwitz-ditata.com

FACEBOOK: facebook.com/berwitzditata

If you would like to join our eblast mailing list or newsletter mailing list, please contact: arlene@berwitz-ditata.com

Following or liking us on facebook can also help you say informed. Here is how: 

click on the “like” or “follow” button under the Berwitz & DiTata banner on our facebook page

We hope that you and your loved ones are staying safe and healthy and finding creative ways to keep busy at home.

We look forward to a time when business can return to normal and social gatherings do not pose risks to health and well-being.

Until then, we remain dedicated to figuring this out together, even while we are apart.

Don’t Keep Us A Secret
When you have finished reading this Special Edition,

why not pass it to a neighbor, colleague, family member or friend?


